





































































































































































































Constitutional stotus, citizenship and customary law

not to men, that should alert women to the discriminatory nature of the
practice. Finally, the practice means that women are treated as a commodity
with a price tag.

Placing a material value on human beings is a violation of human rights,
and a breach of Article 5(a) of the United Nations Women’s Convention.
The same argument of course may be applied to the custom of providing
dowries or paying to get a daughter “married and off our hands”. This
custom is still cornmon in Indo-Fijian families, and was common in the
United Kingdom, where many eighteenth and nineteenth century novels
tell stories of dowries increased to attract husbands for unattractive
daughters. Dowries are the opposite of bride prices, but the idea of a price
tag is common to both.

Article 100 of the Fiji Constitution recognises customary law except where
the law is repugnant to, or against the general principles of, humanity. In
practice, the application of customary law may conflict with human rights.
One disturbing feature is the power of the Fiji Native Lands and Fisheries
Commission to decide whether a matter involves custom or tradition. This
decision is considered final and may not be challenged in a court of law. If,
therefore, the Native Lands and Fisheries Commission makes a customary
law decision that discriminates against women, women may not challenge
the decision in a formal court of law.

Formal courts appear to accept and apply customary law when it favours
the interests of men. There are few examples of customary law used in favour
of women. We see this in decisions on whether or not to accept bulubulu, the
practice whereby a family apologises for the behaviour of a relative who
has harmed someone and dishonoured the family. The underlying intent is
to preserve good relations between the families despite the wrong done to
the injured family. If a man fathers an illegitimate child, his family may
present bulubulu to the child’s mother’s family. In this way, the father’s family
apologises to the mother’s family and recognises the child’s parentage. In
an affiliation case, an offer of bulubulu could provide the required proof of
paternity. However, courts often do not accept bulubulu as proof of paternity.
They have argued that unless the alleged father participates in the bulubulu,
he cannot be taken to have approved of it, and therefore does not recognise
the child as his.

On the other hand, commentators suggest that bulubulu traditionally
could not be applied in rape cases. I-bulubulu was not meant as an excuse
for bad conduct, and therefore should not affect criminal proceedings.
Acceptance by the victim’s family should not prevent an offender from being
punished.” However, if a family accepts bulubulu for rape, the rapist often
successfully uses the acceptance to reduce his sentence. This is another
example of how formal courts may misinterpret custom to the advantage of
a male offender.

The Fiji Government intends to set up traditional Fijian courts to
administer customary law. According to the proposed legislation, the custom
courts will affect only indigenous Fijian men and women. Persons from other
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Law for Pacific women

= S AGAINET WOMERN:
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e and reporting

nerally believed tha* as few as 10% of rape cases are repo rted.” Wormen
not o have confidence i getting help from government agencies such
8 7 f 2, social welfare or a:umt; or other official agencies. i our region in
1996, professional nongovernmental counselling services existed in Cook
Isiands, Fiji and Vanuat tu, and were being established in Solomon Islands
and Western Samoa. Cook Islands Crisis Centre members told us in 1993
that the police are very unhelpful and that most of their clients come only
after they have tried the police and failed to get realistic assistance. The Fiji
Wornen's Crisis Cenire has consistently found that the vast majority of their
clients do not go to the police or to prosecution; English and American
surveys of rape crisis centres show that, of every four women who seek
help at a centre, only one reports the rape also fo the police. “

Table 4.3 attempts to give an overall picture of the reporting of sexual
offences in Fiji, Kiribati, Solomon Islands, Tonga, Vanuatu and Western
Sarnoa for the years 1987 to 1993, It has been compiled from several sources ™

As we look at the table, we should remember that we are dealing only
with cases reported to the police, and that a reported charge for any one
offence may be droppeu or sentenced as another offence. We should
rermeniber also that police and court records are not necessarily accurate or
easily available. For example, Western Samoa has a higher population than
Vanuaty, but Vanuatu’s rates for all offences are consistently much mghm
than those of Western Samoa, except in 1989 and 1993, where the Samoa
rape and incest figures may be inaccurate.

in Yanuatu, atso, some figures may be doubtful; a police spokesman is
reported o have told a 1993 newspaper® that the number of sexual offences
increased by 100% since 1987, when 50 sexual offences were reported. A
i gd re over of 100 annually was given, but this is not reflected in the Vanuatu

‘ s from vvmﬂfm Iable 4.3 was Cmnpx led. 50 what appears to be a
dence of sexual offences, or of any paﬁmular offence, in any
slar coun tr/ may be due tc a combination of factors.
hatever the exact figures, the Public Prosecutor of Vanuatu has said
ﬂmaﬁ ”mewe are too many cases of rape and incest for a country Uf the size of
one onth in eaﬂ/ 1993 he personally p“ogea ted four Iap’%
cases in k ila.”* The internal reco he Public Solicitor’s ¢ )Hm‘ Smww
that much of its time is absorbed by defending men charged with sexual
offences.

In Solomon Islands, a ewhere, sexual "ﬁ@le._,@ against women is
drastically under-repor wd Repomu mdmme L%mt police give low priority to
investigation of sexual violenc en.® The Public ¢ olvutw 5
Oftice, the only legal aid availa biﬂ i bolomon dnmmdg, says that 8.6% of ifs
criminal cases involve sexual crimes of violence against women. Its chief
involvement in sexual offence cases is to defend those accused of rape.
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Sexual offences agoinst women and children

CASE State v Seremaia Amato and Ors (1994) Fiji%

Facts and decision A girl of 15 was gang-raped by six men. The court accepted
in evidence that she clearly did not consent. The men were charged with
defilement, not rape, and said that they thought she was over 16. The
magistrate had the girl brought before the court so that he could judge whether
it was reasonable to believe that she was over 16. Because he thought the
victim looked “hefty for someone her age,” he let the rapists go free. However,
the Divector of Public Prosecutions later took up the case; in 1996, under a
charge of rape, it was pending in the High Court.

Cominent A charge of defilernent should be an alternative only where a girj
between 13 and 16 did consent. Here the court had accepted evidence that
the girl did not consent. If she had consented, the magistrate might legitimately
have considered whether it was reasonable for the offenders to believe that
she was over 16. But because she did niot consent, the court should not even
have considered the question. Further, when magistrates are allowed to inspect
victims, questions of attitudes and body image also arise. In this case, one
influence was the view that the girl shouldn’t have been where she was
anyway. Another influence may have been the magistrate’s attitudes about
what a girl should look like, since he came from a country where even mature
women tend to be small. Does a girl have to be short, thin and weak to get
her attacker convicted?
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Law for Pacific women

Family Courts try to work on the principle that it is better to help couples
resolve their problems, and to make sensible decisions together rather than
to fight each other every step of the way.

Another advantage of specialist courts is that everyone has access to them,
not just people who can afford to pay for such expensive processes. Family
Courts usually deal with all matters relating to the family, including adoption;
affiliation; custody and access; divorce; maintenance; matrimonial property;
restraining orders and separation. As well, Family Courts are able to identify
problem parents and their children. Helping children when they are children
may help them not to become problem adults, and thus to cause trouble for
their own families and communities. From an economic point of view, early
help reduces the costs of misery, violence and other crimes.

The system of divorce inherited from the United Kingdom has been totally
replaced in Australia, Nauru, New Zealand, Trinidad and Tobago and in
the United Kingdom itself. In these countries, the family law system is based
on no fault divorce after one year of separation due to irretrievable
breakdown of marriage. In Australia, since the introduction of the specialist
family court system, about 95% of cases do not go to court. They are settled
in legal offices, or with the help of mediators and counsellors.””

But what points need to be considered when establishing the new Family
Court system? First we will consider the jurisdiction or powers of the Family
Court. The Family Court system should be a separate system of law, falling
outside the general legal system; it should not be tied to a Magistrate’s Court
or to a High Court, and should not be limited to the current jurisdiction. The
Family Court should have power to speedily enforce breaches of orders. (It
is very strange that, at present, magistrates and Domestic Courts in general
have power to make orders but not to enforce them. Actions against people
who defy orders must be issued in the High Court.) The Family Court must
have power to immediately enforce maintenance orders, custody, access and
restraining orders without going through the High Court.

What backgrounds and training are needed for those selected to work in
the Family Court? The law, particularly family law, must be open to a multi-
disciplinary perspective. Therefore, Family Court judges must be qualified
lawyers with a broad vision of family and social concerns and gender issues.
Members of the bench of the Family Court should undergo special training
in other disciplines relevant to the family in general: social sciences;
psychology; family welfare, and gender-sensitivity. Judicial officers
appointed as Family Court mediators and conciliators should include people
who understand daily life in the particular community. There should be
equal representation of men and women, selected because they are sensitive
to women'’s and family issues. All Family Court officers, legally trained or
not, should also undertake human rights and gender-awareness training.

How would the Family Court work? At the first complaint, the parties
would spend time with a trained counsellor or mediator who would attempt
to settle the differences and help them towards reconciliation. Mediation,
however, can only take place when both parties have equal power, and if

278



Divorce

both voluntarily agree to mediation. For example if a woman has been
battered, and does not want any kind of mediation, she should not be made
to accept it. In such a case, or in any case where the differences between the
parties are too great, a mediator would work with them to see whether they
can find a compromise without litigation. Litigation before a judge would
be the last resort, used only when trained mediators have failed to help the
parties to work out solutions. Children would be represented by separate
specialist counsel to avoid their interests being overshadowed by those of
their parents.

Countries of our region have much to gain from the changes made by
Nauru and other countries. But what if they do not have the economic
resources to establish a full new Family Court system like that outlined
above? In that case, they could adopt new no fault legislation, and have it
applied by selected magistrates and court officials with specialised training.
Such a system should, in the long run, cost the community less than the
fault-based system does.

Removing fault does not encourage divorce; in countries that introduced
no fault divorce, divorces increased for a short time and then settled back to
normal level. People do not divorce for fun, and making divorce more
difficult does not make people stay together. Of course husbands and wives
may fight in a no fault divorce and in a Family Court, but there is one less
thing to fight about. Removing fault moves enables everyone to focus on
economic issues and on the welfare of the children, not on who is to blame.
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Custody, access and guardianship of children

quickly after divorce or separation, the children were also likely to heal
quickly. In a stable life, with few economic worries, the children were also
more likely to recover sooner.

Table 9.4 shows some common effects and how they may vary with age.'”

Table 9.4  How separation and divorce affect children

Age group of child Effects

Toddler and preschool Aggression and irritability
Changes in bladder and bowel habits
Going back o baby habits
Changes in eating habits
Sleeping problems
Depression, whining and crying
Fear

5to7 years Sadness
Fear
Feeling deprived
Blaming themselves for the separation

£10 12 years Taking one parent’s part
Intense anger mostly at the parent blamed
Headaches and stomach aches
Decline in school performance
Hoping that the parents would reconcile
Bitterness
Depression
Self-blame and low sclf-esteem

Teenagers Anger, loss and betrayal
Insecurity
Delayed entry into maturity
“Bad” behaviour

The most interesting finding of such studies is that the conflict that comes
before, or accompanies, the separation causes more pain than the separation
itself does. In fact, children in families where the parents fight continuously
are just as likely to be damaged as are children whose parents separate.
Children in single parent families appear to function better than do children
in families in which the parents stay together “for the children’s sake” but
continue to fight.

Even if parents come to friendly arrangements about divorce,
maintenance and property, there may be difficulties with custody and access.
The parent who gets access might feel that the parent-child bond has been
weakened, and that the relationship with the child will never be the same
again. But with mutual cooperation, divorcing parents may lessen the pain
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Law for Pacific women

e It may take along time to get a case heard in a Magistrate’s Court but
it takes even longer in a High Court, where priority is given to
commercial matters.

Disadvantages

A magistrate without legal training cannot cope with complex cases. He
may not be able to deal with cases concerning women who do not have
simple clear cut claims to matrimonial property, for example where a woman
who does not earn an income or where the husband’s property is hidden in
companies and other investments.

Summary

In smaller jurisdictions, until magistrates have legal training, complex
matrimonial property cases are best heard in superior courts.

Jurisdiction laws limit the already limited ability of women to obtain a
fair share of matrimonial property. Matrimonial property disputes may be
dealt with by untrained magistrates, or by judges and magistrates who may
be trained in legal complexities, but have little understanding of the human
tragedy that surrounds a divorcing family, nor of the fact that the longer the
parents dispute, the more the children suffer. The real problem is that neither
type of court is a good place in which to sort out family disputes. We need a
Family Court with special jurisdiction tied neither to the Magistrate’s Court
nor to the High Court. Matrimonial property disputes should be heard at
the same time as disputes over divorce, custody and maintenance so that
the court has an overall picture of the effect of a particular decision on the
divorcing family. It is equally important to have specially trained judges
who understand both legal complexities and the social consequences of their
decisions.

THE COURTS: PRACTICES
AND PROCEDURES

We have identified some of the problems caused by trying to make family
cases fit within the jurisdiction of existing courts. Now we will look at
problems caused by the legislation itself, or by court practices and
procedures. These will be discussed under the following headings.

e Proceedings ancillary to a matrimonial cause
® Procedural and technical problems

¢ (Caveats and the matrimonial home

® Access to chattels
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Women lawyers and legal aid for wemen

reasonably comprehensive service, as in Solomon Islands where women are
becoming more aware of their rights through the Public Solicitor’s Office.
We will begin therefore with Cook Islands and Solomon Islands, representing
the bottom and top of the range. Then we will look at Kiribati, Tuvaly,
Vanuatu and Western Samoa, and end with Fiji which passed a new Legal
Aid Act¥ in 1996.

Cook Islands has no formal provision for legal aid although a lawyer in
the Ministry of Justice may provide free legal advice to those who cannot
afford private lawyers. The lawyer files applications for divorce and custody
matters but this is done informally with the approval of the Secretary for
Justice.

Solomon Islands has the most sophisticated legal aid system of all
countries in our region. In 1995 there were five lawyers in the Public
Solicitor’s Office, a constitutionally created office governed by the Public
Solicitors Act 1987% and its amendments. These set an upper limit of $6,000
in earnings per annum (although the Public Solicitor’s Office says that the
upper limit is actually $12,000). Article 92(5) of the Constitution says a person
may challenge, in court, the refusal of the Public Solicitor to take a case.
This, of course, requires money so few needy persons do appeal.

CASE In the matter of Art. 22(5) of the Constitution and In the matter of an
application by Sir. P. Kenilorea®
Facts and decision The Office of the Public Solicitor refused Sir Peter
Kenilorea’s request for free legal aid. Sir Peter challenged the refusal. The
High Court held that the upper financial ceiling did not limit the power vested
by the Constitution. This did not set a ceiling, and it said that Public Solicitor
must provide legal aid to “persons in need”. The High Court said therefore
that the issue was not one of only financial concerns. Any person in need was
eligible for free legal aid. However, the High Court denied Sir Peter’s request,
on the grounds that his right concerned a public interest issue. Legal aid was
limited to private rights, for example family law matters and criminal defence.

In any year, the Public Solicitor’s Office deals with roughly 5,000 clients,
about half of whom need legal representation. The problems of the Public
Solicitor s Office are vast and include lack of proper accommodation; lack of
adequate incentives (losing lawyers to private practice) and lack of personnel
(five lawyers serving 90% of the population.) The Office worries about political
moves to do away with its services, perhaps because there are too many
challenges to the politicians from persons using the legal aid system. It believes
also that the legal aid limits are improper, because a fixed figure does not
reflect the ability of an applicant to obtain private legal services.

Solomon Islands women are becoming more aware of their rights and
more willing to use the law to their advantage. However a woman who
lives far from legal services and who has been classed as “over the limit”
may not be able to use the nearest Public Solicitor’s office. She may have to
go to Honiara every time she has to appear in court, or get legal advice. This
limits her access to legal advice, paid or free.
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Strategies for change

A very useful point about reservations is that, if & country reserves on a
particular article, it focuses international attention on that reservation.
Reservations signal to human rights organisations that the country does not
intend to improve a particular aspect of the status of women. This lowers
international respect for the country, and causes human rights and women’s
organisations to mobilise a campaign against the reservations. For these
reasons, other states and bodies within the state can object to particular
reservations, and the CEDAW Comunittee actively encourages withdrawal
of reservations.

Which Pacific island states have ratified the CEDAW? What steps
should they take to implement it?

To June 1996, Cook Islands; Fiji (with reservations); Niue; Papua New Guinea;
Vanuatu and Western Samoa had signed the Convention. The steps to
implementing the Convention apply equally to all Pacific Island countries.
The following story shows how they would go about successfully
implementing it.

STORY Tipota and the Women’s Convention®

The Tipota Government accedes to the Convention, ratifying it by depositing
an instrument of ratification at the United Nations. The Convention enters
into force 30 days after ratification. In Tipota, as in many other common law
countries, ratification does not mean that a convention like CEDAW is
automatically part of Tipota’s national law. Ratification is a sign that Tipota
intends to abide by Convention principles, and may even mean that Tipota
intends to make a new law transforming the Convention into a national
Tipota law.

The Convention’s Article 18 requires the Tipota Government to submit
to the Secretary-General of the United Nations ar initial report within one
year of ratification, and thereafter at least every four years. These reports
are to be considered by the CEDAW Committee. CEDAW cannot demand
that the state does anything, it can only persuade and encourage. Tipota
obtains the CEDAW guidelines for initial reports and finds out how to give
an overall picture of the situation of women in Tipota. Then Tipota gets its
ministries and non-governmental organisations to help prepare the report.
NGOs know that goodwill on all sides is necessary to improve the status of
women, so they encourage a cooperative relationship with Government.
With the cooperation of its ministries and NGOs, Tipota prepares a report
that discusses, under each Article of the Convention, the achievements made;
the obstacles encountered; and the measures adopted to overcome such
obstacles. Tipota’s record is no better but no worse than most countries. Its
report states honestly that, in the last few years, good efforts have been
made to improve the status of women but that there is still a long way to go.

The CEDAW Committee considers the initial report, and contacts the
Tipota Government if it has any questions about the report. Tipota does not
need to submit a follow-up country report for four years. Follow-up reports
concentrate on changes since the previous report. They also provide replies
to any CEDAW Cominittee queries not answered previously. The Tipota
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